TD*X Associates LP
148 South Dowlen Road, PMB 700
Beaumont, TX 77707

TOK Associctes From the Desk of
Carl R. Palmer
TD*X Associates, LLC
PO Box 13216
Research Triangle Park, NC 27709
ph (919) 349-1583

July 16, 2018 FAX  (509)692-8791
E-mail: cpalmer(@tdxassociates.com

Oregon Department of Environmental Quality
Eastern Region, Bend Office

Attn: Mr. David Anderson

475 NE Bellevue Drive, Suite 110

Bend, OR 97701

VIA Email. anderson davidi@deq. state orus

SUBJECT: Class 3 Permit Modification Request for Incorporation of Organic Recovery
Unit 2 Tanks into the Chemical Waste Management of the Northwest
Hazardous Waste Permit ORD 089 452 353

Dear Mr. Anderson;

I have reviewed the May 30, 2018 email notification regarding the subject Class 3 Permit
Modification regarding CWMNW’s request to install a second Organic Recovery Unit (ORU-2).
This unit 1s actually a thermal desorption unit (TDU) that provides thermal treatment of hazardous
waste materials and combusts a portion of the waste material in an associated thermal oxidizer
(TO). This letter presents my comments on the permit notice. I am also providing comments on
CWMNW’s permit modification documents as it relates to this matter.

I request that a public hearing be scheduled to provide for public comment on this permit action.
This is especially appropriate considering the large difference between the draft permit conditions
and what are required for RCRA permitted hazardous waste thermal treatment as proposed by
CWMNW.

I am trying to secure the actual permit so as to be able to provide specific comments on the permit
language. Your staff is working to provide the permit document, which I understand is
approximately 25 pdf files that are too large to email. I hope that you can accept my comments in
this letter in advance of specific comments regarding the appropriate permit language to regulate
the operation of a TDU that combusts all or a portion of the vent gases resulting from the thermal
treatment of hazardous waste.
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The EPA has clearly determined that a TDU such as proposed by CWMNW is fully regulated
hazardous waste thermal treatment, subject to RCRA permitting under 40 CFR Part 264 Subpart
X as a “Miscellaneous Unit.” This is the case even for units that are engaged in a legitimate
recycling activity, such as the recovery of oil from oil bearing hazardous waste from petroleum
refining, production and transportation practices. Furthermore, the unit is subject to compliance
with the emission limits of 40 CFR Part 63 Subpart EEE (i.e. MACT EEE). Exhibit 1 provides
EPA letters communicating these requirements.

Both the Permit notice and the CWMNW standalone attachments 22 and 23 lack any requirement
or commitment for the TDUs to meet the emission limits that are required to be met for hazardous
waste thermal treatment that is permitted under the Miscellaneous Unit standards of 40 CFR Part
264 Subpart X. Under these statute, and specifically detailed in multiple EPA determinations since
2010, the TDUs must be required to meet the emission limits from 40 CFR Part 63 Subpart EEE.
The Draft permit should be revised to specifically include these requirements and establish that
the exhaust gases from the TDU thermal oxidizer meet promulgated emission limits under 40 CFR
63.1219(b), including meeting specified emission limits for dioxins and furans, mercury, semi-
volatile metals (cadmium and lead), low-volatile metals (arsenic, beryllium and chromium),
carbon monoxide and hydrocarbons, hydrogen chloride and chlorine gas, particulate matter, and
destruction and removal efficiency (DRE).

In addition to requiring the TDUs to meet the appropriate emission limits, both the Draft permit
and the permit application must be revised to include the following:

e CWMNW should provide the Department with detailed information describing the
waste intended to be managed and the appropriate technical information for the
hazardous waste thermal treatment unit, as required by 40 CFR §270.19;

e CWMNW should provide a “trial burn” plan or “comprehensive performance test”
(CPT) plan specifically addressing demonstrating their unit’s compliance with 40 CFR
Part 63 Subpart EEE (aka MACT EEE) emission limits, and the Department should
make implementation of this testing a condition of the operation of the TDUs (typically
within the first 720 hours of operation);

e CWMNW should provide a description of the ORU-2 automatic waste feed cutoff
(AWFCO) system, and adopt appropriate interim operating parameter limits (OPLs)
that will assure continued compliance with MACT EEE emission limits, adopt final
OPLs based on measurements made in the CPT when the unit is operating in
compliance with MACT EEE emission limits, and the Department should make
compliance with these AWFCOs and OPLs a condition of the permit;

e CWMNW should provide detailed feedstream management plan, perferrably as part of
the facility waste acceptance plan (WAP) to assure that OPLs related to the ORU-2
feedstream are in continuous compliance with values demonstrated in the CPT; such as
limits on the mass feed rate and/or concentration for mercury, semi-volatile metals,
low-volatile metals, and hydrogen chloride generators.

e CWMNW should provide detailed description and compliance and monitoring limits
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for air emissions control associated with the proposed waste receiving activities for the
ORU. It is well known that oil bearing hazardous waste from petroleum refining
contains VOCs greater than 500 ppm, and the receiving and management of that
material is subject to the requirements of 40 CFR Part 264 Subpart CC.

In support of the above comments I refer the Department to US District Court Eastern District of
Arkansas, Civil Action 4-07-CV 01189-SWW, United States of America vs. Rineco Chemical
Industries, May 19, 2010 Consent Decree. This document is provided in Exhibit 2. In the Rineco
matter USEPA Region 6 and the Federal Court concluded that a thermal desorption unit that
combusts in an associated thermal oxidizer the non-condensible organic chemical constituents
generated from hazardous waste feeds is a RCRA permitted thermal treatment unit subject to 40
CFR Part 264 Subpart X, and specifically subject to the appropriate requirements of both 40 CFR
Part 264 Subpart O and 40 CFR Part 63 Subpart EEE. Rineco was required to adopt “interim”
operating parameter limits so that operation of the TDU and TO did not exceed Subpart EEE
emissions limits, and to prepare a CPT plan, and to perform a CPT, and to adopt final operating
parameter limits based on the CPT such that Subpart EEE emissions limits were not exceeded
during subsequent operation of the TDU and its associated TO.

This regulatory doctrine has since been reinforced through USEPA Region 6 Consent Agreement
and Final Order (CAFO) with US Ecology Texas and TD*X Associates LP, dated October 4, 2012.
That CAFO drew essentially the same conclusions as in the Rineco matter. Furthermore, USEPA
Region 6 has recently issued a guidance letter confirming this regulatory doctrine for TDUs that
are located at treatment, storage and disposal facilities (TSDFs). Both that guidance letter,
addressed to J.D. Head dated May 2, 2016, and the request letter that lead to it are included as
Exhibit 1 to this comment letter.

I must also point out that CWM’s Lake Charles, LA facility is installing two TDUs for the exact
same purpose as the proposed ORU-2 at CWMNW. EPA has determined that those units are
subject to RCRA permitting under 40 CFR Part 264 Subpart X and must comply with the MACT
EEE emission limits. A June 24, 2016 letter from EPA to LDEQ is provided in Exhibit 1 to this
affect. The CPT plan for these units is provided as Exhibit 3 to this letter.

I have an additional comment related to the fact that CWMNW appears to be planning on
generating and selling a recycled oil from the processing of hazardous waste in the ORUs. The
Department should implement specific conditions of operation for both ORUs to preclude the
disposal of listed hazardous waste in the “recycled oil” that is generated from these units. The
Waste Analysis Plan (“WAP”) provided by CWMNW should include provisions for testing of the
“recovered oil” to establish that it is neither a hazardous waste, or derived from a hazardous waste.
The WAP should further provide a feedstream management plan for the ORUs to assure that
“recovered oil” generated by these units does not instead contain listed or otherwise hazardous
waste materials. In the absence of these features of the WAP, the Department should make a
condition of operation of the ORUs that the oil recovered from them be manifested and disposed
as hazardous waste.
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Finally, T might add that the existing thermal desorption unit (ORU-1) operated by CWMNW
should be subject to compliance with the same emission limits, testing requirements, installation
of an AWFCQO, and adoption of OPLs as described above. It would be most appropriate to include
these requirements in the upcoming 10 yr renewal of the CWMNW RCRA Part B permit. If the
units are identical in design and mode of operation, the same testing and OPL settings would be
appropriate for ORU-1 as for ORU-2. However, that is a matter to be determined based on a
detailed review of the design and operating plan for the ORU-1 unit.

It is difficult to tell from the notice. However, the Stand Alone Attachment #22 indicates the ORU-
2 was constructed in 2017. If the unit 1s presently in operation, it should be immediately required
to come into compliance with RCRA, adopt interim OPLs, perform a CDT, and adopt final OPLs.

I am also providing detailed itemized comments on both the published Draft Permit Attachments.
These comments are provided on the following pages.

I cannot stress enough to you the importance of addressing each of my comments with additional
submission of information by CWMNW and appropriate operating and testing requirements in the
final permit. I will be calling you and Richard Duval to verify your understanding of my comments
and to confirm the Department’s plan for requiring appropriate action by CWMNW in this matter.

Sincerely,
e T 2018.07.16
Com A LELntT 17:12:41 -0400
Carl R. Palmer, P.E.
TD*X Associates LP

Cc Tim Hamlin USEPA Region 10
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ITEMIZED COMMENTS ON ODEQ DRAFT PERMIT MODIFICATION
Appendix D — Stand Alone Document #22 Organic Recovery Unit #2
Section 1.4 Wastes Approved for Recycling

This section incorrectly states that the waste material being treated by the system is excluded under
40 CFR 261.6(3)(1iv)(C). First, the correct citation is 40 CFR 261.6(a)(3)(iv)(C). That exclusion
from RCRA for recycled materials states:

(a)(3) The following recyclable materials are not subject to regulation under parts 262
through parts 268, 270 or 124 of this chapter, and are not subject to the notification
requirements of section 3010 of RCRA

(a)(3)(iv)(C) Oil reclaimed from oil-bearing hazardous wastes from petroleum refining,
production, and transportation practices, which reclaimed oil is burned as a fuel without
reintroduction to a refining process, so long as the reclaimed oil meets the used oil fuel
specification under §$279.11 of this chapter.

This exclusion pertains to only the oil reclaimed from ORU-2, provided that the feed materials are
oil bearing hazardous waste (OBHW) exclusively from petroleum refining, production, and
transportation practices, and that the reclaimed oil meets the used oil fuel specification at §279.11.
The exclusion does not apply to the OBHW received at the facility, nor to the residuals from the
treatment process. Only the reclaimed oil is excluded from RCRA. Based on EPA guidance and
enforcement actions, because the ORU-2 combusts the gases derived from thermal treatment of
the OBHW, the recycling process is subject to permitting under 40 CFR 264 Subpart X and is also
subject to the emission limits of MACT EEE.

The section should be rewritten incorporating the above permit doctrine.
Section 1.5 Waste Segregation

This section seems to indicate that the ORU-2 unit may be used to manage materials in a mode
that is not for recycling, but rather for disposal of “non-exempt” RCRA regulated materials. If
material with different chemical composition than OBHW from petroleum refining is intended to
be managed in ORU-2, then the waste description, RCRA codes, chemical and physical properties
of that material should be added to the planning documents for the CPT. Appropriate unit and
feedstream OPLs should be included for that additional material as a second mode of operation in
the CPT.
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Section 2.4 Feed Systems

It is noted that OBHW feed material frequently has total VOC content greater than 500 ppm. This
material 1s subject to emission control under 40 CFR 264 Subpart CC. This section describes the
creation of waste piles in building B-5. No description of Subpart CC compliant emission controls
is provided.

2.7 Petroleum Fractions

This section improperly cites 40 CFR 261.4(a)(12). That exclusion from RCRA is available only
to oil recovered from OBHSM at petroleum refineries and injected into the refining process as part
of the continuous manufacturing process. It is not available to recovered oil from a TSDF.
Furthermore, the reclaimed oil is only excluded under 40 CFR 261.6(a)(3)(iv)(C) if it meets the
used oil specification in Table 279.11 and the oil is burned as a fuel. That qualification should be
added to the text.

The recovered oil can be recycled and sold to a refinery for insertion into the refining process as
an effective substitute for crude oil or other petroleum fractions. This is a most basic exclusion in
RCRA, that products are not waste, and is neither part of the Definition of Solid Waste nor
exclusions from it. To implement that exclusion, the recycling would require both CWMNW and
the receiving refinery to perform a legitimacy determination, and enter into a contract, and some
other basic requirements to prevent discard. The permit should also include appropriate conditions
to assure that this provision is implemented without any discard, or inappropriate fuel burning of
oft-specification material.

2.9 Air Emission Controls
The following text should be added at the end of the paragraph.

The combined operation of the ORU-2 and the thermal oxidizer are regulated by 40 CFR 264
Subpart X, and are subject to the requirements of subparts I through O and subparts AA through
CC of this part, part 270, part 63 subpart EEE, and part 146 of this chapter that are appropriate
Jor the miscellaneous unit being permitted. As such, CWMNW shall submit a CPT plan within
180 days prior to operation of the ORU-2. The CPT plan shall include initial operating parameter
limits (OPLs) for both process operating parameters and waste constituents in the ORU feedstream
(1.e. mercury, semi-volatile metals, low-volatile metals, and hydrogen chloride). A CPT shall be
performed within 720 hours of initial operation of the unit demonstrating compliance with the
MACT EEE emission limits in 40 CFR 63 §1219(b). Final OPLs shall be adopted after the CPT
that assure continued compliance with these emission limits.

6.1.2 40 CFR Part 264, Subpart X Compliance

As stated above, based on EPA guidance and enforcement actions, because the ORU-2 combusts
the gases derived from thermal treatment of the OBHW, the recycling process is subject to
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David Anderson, ODEQ July 16, 2018
CWMNW ORU-2 Draft Permit Comments Page 7

permitting under 40 CFR 264 Subpart X and is are subject to the requirements of subparts I
through O and subparts AA through CC of this part, part 270, part 63 subpart EEE, and part 146
of this chapter that are appropriate for the miscellaneous unit being permitted.

6.2.2 40 CFR Part 264, Subpart BB Applicability and Compliance

This section incorrectly states that the operations are not subject to Subpart BB. The only material
that 1s excluded from RCRA in this operation is the reclaimed oil, provided it meets certain
enumerated restrictions as noted above. The requirement to meet Subpart BB is clearly stated
below.

$261.6(d) Owners or operators of facilities subject to RCRA permitting requirements with
hazardous waste management units that recycle hazardous wastes are subject to the
requirements of subparts AA and BB of part 264, 265 or 267 of this chapter.

The section should be re-written as follows:

ORU-2 systems are subject to the requirements of 40 CFR Part 264 Subpart BB.
CWMNW will develop a compliant inspection and recordkeeping plan. Results of the
plan will be maintained on-site and available for inspection by ODEQ personnel.

6.2.3 40 CFR Part 264, Subpart CC Applicability

This section states that the ORU-2 is not subject to Subpart CC while performing recycling
operations. That may be true for the “recycling process itself” as stated in §264.6(c)(1). However,
the material receipt and preparation for “recycling” is subjected to Subpart CC, including the
creation of waste piles in building B-5 as described in this same document. If material subject to
either BWON or RCRA Subpart CC 1s managed in this feed area, it should be provided with VOC
emissions control. Does building B-5 have VOC emission control. It appears to have a baghouse.
Does it have activated carbon filter? Thermal oxidizer? What are the monitoring and
recordkeepting requirements for those units? Carbon filtration requires breakthrough monitoring,
preferably according to a plan reviewed and approved by ODEQ. Similarly for a TO. Does
building B-5 have adequate ventilation control and entry doors to maintain negative pressure in
the building during material movements?

This section further states that the Subpart FF “BWON” regulations apply at times to the unit, and
relies on meeting Subpart CC for the tank system by simultaneously meeting BWON. This section
should provide at least a general description of how that compliance is managed. For example, if
emissions control is provided by the thermal oxidizer, what is done for the period of time that the
TDU is not operational? Is there a backup activated carbon adsorption filter for those time periods?
It is hard to expect that the tanks are emptied when the TDU and/or TO is not operational. If
carbon is used, what is the monitoring and recordkeeping? Has an ODEQ reviewed monitoring
plan been prepared?
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Section 7 ORU-2 Controls and Monitoring

A specific section should be added to Section 7 describing the Automatic Waste Feed Cutoff
System that is required by 40 C.F.R. § 63.1206(c)(3). Appropriate monitored parameters for the
AWFCO on a TDU include:

e Internal pressure on the TDU primary desorption chamber, maintained to be a pressure that
contains the hazardous waste during operation of the unit, most likely set to maintain a
“negative draft” condition in the feed area of the “rotating cylinder” of the ATDU

e Velocity measurement on the thermal oxidizer to provide an indication of residence time
to assure adequate combustion,

e Temperature measurement on the thermal oxidizer exhaust to assure adequate combustion.
This is CP4 on the CWMNW unit.

e Temperature at the outlet of the condensing system.

e Oxygen concentration measurement in the TDU to prevent combustion or unsafe fires and
explosions

e Additional process monitors that are required to assure continuous compliance with MACT
EEE emission limits.

A continuous process monitor is required to measure the temperature at the outlet of the
condensing system. Considering that the hazardous waste pollutant load on the thermal oxidizers
is a strong function of the outlet temperature of the condensing systems, the AWFCO parameters
should include a temperature limit for the outlet of the condensers. It is known from Raoult’s Law
and the vapor pressure properties of the types of materials that CWMNW proposes to treat that the
mercury concentration in the condenser effluent approximately doubles for every 18°F increase in
the condenser outlet temperature. Individual condensible hydrocarbon compound vapor pressure
also doubles, impacting condensing efficiency, but that is hydrocarbon compound specific.
Without a limit on condenser temperature, excessive mercury can be emitted if the unit is operated
at elevated condenser outlet temperatures as compared to those from the CPT. Also, increased
unburned hazardous waste chemical emissions could result. The final permit limit should also be
as is demonstrated in the CPT, to assure continued compliance with the emissions that are
demonstrated in the CPT.

The other parameters mentioned above should be obvious as being required by an experienced
operator of a TDU.

Section 7.1 Control Device Monitoring

The monitoring required by 40 CFR 61 Subpart FF “BWON” also includes leak checking by
instrument “Method 217 for the containers, tanks, the waste management unit, oil water separators,
closed vent system and control devices. All of the process piping on the TDU should be included
in the leak checking for the Waste Management Unit. Otherwise, RCRA Subpart BB LDAR
should be followed for the process piping as mandated by §261.6(d). BWON is essentially self
implementing, and has extensive monitoring, testing, inspection and recordkeeping requirements.
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However, ODEQ may require a demonstration of initial compliance for control devices.

Activated carbon filters require breakthrough monitoring. A brief summary of those requirements
should be included in this section.

Section 7.3 Other Equipment Monitoring

This section incorrectly states that the ORU-2 is not subject to Subpart BB while performing
recycling of oil bearing wastes. Refer to comments above in Section 6.2.2.

COMMENTS ON CWMNW RCRA PERMIT

Additional specific comments on the actual permit documents, including the facility WAP, will be
provide when those documents are made available for review.
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EXHIBIT 1
A - Letter dated October 3, 2015 from JD Head to USEPA Region 6
B - Letter dated May 2, 2016 from USEPA Region 6 to JD Head

C - Letter dated June 24, 2016 from USEPA Region 6 to Estuardo Silva LDEQ
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Farre, Byeoe, Hian & Freeraenow, PLLO

October 30, 2015

Mpr. John Blevins

Compliance Assurance & Enforcement Division
Division Director 6EN

U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733

SUBJECT: Hazardous Waste Regulatory Standards for Thermal Desorption Units at
TSDFs

Dear Mr. Blevins:

Thermal desorption units (TDUs) are broadly used to treat hazardous waste and hazardous
secondary materials.  The application of thermal desorption technology within a recycling or
reclamation process has been reviewed by Region 6 in multiple enforcement cases. The resulting
allegations and consent agreements have established EPA’s regulatory position. This letter
presents my understanding of EPA’s position on certain regulatory and technical requirements for
TDUs that are installed at a RCRA treatment storage and disposal facility (TSDF).

A TDU is a thermal treatment device that heats solid material to vaporize, remove, and separate
organic constituent materials from the solids. The solids are discharged with little or no residual
organic contaminants. In the embodiment that is the subject of this letter, the separated organic
constituents are condensed and recovered as a liquid. The TDU process characteristically
generates a vent gas after the condensing system. When high organic content material is processed
in the TDU it is quite common for the unit to combust the vent gas as an effective means of air
pollution control. It is the regulatory applicability related to the combustion of all or a portion of
the vent gas that I am seeking clarification.

TDUs at RCRA TSDFs.
One application of thermal desorption technology is to commercially reclaim oil from various

generators ot oil bearing hazardous waste. These hazardous wastes are generated by petroleum
refining, production and transportation practices, and are typically listed as either K048, K049,
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K050, K051, K052, K169, K170, K171, K172, F037 or F038, or may be hazardous by
characteristic (i.e. “D” coded). If the hazardous waste recycled in the TDU comes exclusively
from the above sources, the oil reclaimed from the TDU may be burned as a non-hazardous fuel if
it meets the Used Oil Specification (UOS) at § 279.11, as per 40 CFR § 261.6(a)(3)(iv)(C). If the
oil does not meet the UOS, it would remain a listed waste and require disposal at an appropriately
permitted and operated facility, such as a Part 266 “BIF” or a Part 264 Subpart O incinerator. The
generator will manifest and ship oil bearing hazardous waste to the commercial facility for
treatment and/or reclamation. Based on two focused enforcement actions in EPA Region 6 since
2008, it appears EPA has concluded the following findings and regulatory requirements apply to
commercial TDUs receiving offsite RCRA hazardous waste for treatment or reclamation.

1. For a TDU that combusts all or a portion of the vent gas, combustion of the TDU vent gas
from RCRA hazardous waste or recyclable RCRA regulated materials is considered
thermal treatment that is regulated by RCRA.

2. Thermal treatment of the vent gas requires a RCRA permit, 40 CFR Part 264 Subpart X or
Subpart O, and a RCRA permit under one of these Subparts is required even if the facility
is operating as a RCRA exempt recycling activity.

3. For TDUs with vent gas combustion processes that are permitted under RCRA Subpart X,
the RCRA permitting authority should include in the permit application and final permit
appropriate conditions from RCRA Subparts I through O, AA, BB and CC, and also include
appropriate conditions from Part 63 Subpart EEE (i.e. the MACT “EEE”).

4. The TDU must have an automatic waste feed cutoff system and establish appropriate
operating parameter limits (OPLs) prior to initial operation to assure continued compliance
with all emissions limits.

5. Minimum appropriate conditions from the MACT “EEE” include compliance with
emission limits for particulate matter, hydrochloric acid, volatile metals (Hg), semivolatile
metals, low volatile metals, destruction and removal efficiency, carbon monoxide, total
hydrocarbons, and dioxins.

6. A compliance demonstration test (Trial Burn) is required to establish that the emissions
from the combustion of the vent gas meet the emissions limits that were determined
appropriate for the unit, including MACT “EEE.”

7. Final OPLs shall be derived from demonstrated test conditions and established as permit
requirements for the continued operation of the TDU.

8. Failure to demonstrate compliance with emissions limits requires shutdown of the TDU on
RCRA regulated waste materials until corrective measures and re-demonstration can be
implemented.

Please confirm that each of these enumerated statements accurately reflect EPA’s regulatory
conclusions for the management of commercial TDUs that combust vent gases generated from
receiving offsite hazardous waste for treatment or reclamation at a TSDF.

Your support in clarifying these matters is most appreciated. My client intends to construct and

install one or more TDUs in Region 6 that may be located at a TSDF and desires regulatory
certainty on the issues discussed herein.
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Sincerely,

4D, Head

Fritz, Byrne, Head & Fitzpatrick, PLLC
221 W. 6% Street, Suite 960

Austin, Texas 78701

(512) 476-2020 telephone

jidhead@etbhf com
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

RO,

€D $Tq
Ry REGION 6
% 1445 Ross Avenue
m g Dallas, Texas 75202-2733
£
4’).41. pno“ed\ E MAY 2016
Mzr. 1.D. Head

Fritz, Byrne, Head & Fitzpatrick, PLLC
221 West 6 Street

Suite 960

Austin, Texas 78701

Dear Mr, Head:

Thank you for your October 30, 2015 letter requesting clarification of the hazardous
waste regulatory standards for thermal desorption units (TDUs) installed at RCRA treatment,
storage, and disposal facilities (TSDFs). [ apologize for the delay in responding to your request.
In your scenario, the TDU reclaims oil from oil bearing hazardous wastes generated by
petroleum refining, production, or transportation practices. You describe a TDU as a device that
heats solid material to vaporize, remove, and separate organic constituent materials from solids.
In the scenario you describe at a TSDF, the separated organic constituents are typically
condensed and recovered as a liquid oil. The TDU process also generates a vent gas after the
condensing stream.

Your inquiry also references 40 C.F.R. § 261.6(2)(3)(iv)(C)', which provides that:

Oil reclaimed from oil-bearing hazardous waste from petroleum refining,
production, or transportation practices, which reclaimed oil is burned as a fuel
without reintroduction to a refining process, so long as the used oil specification
under 40 C.F.R. § 279.11 is not subject to regulation under 40 C.I*.R. Parts 262
268,270, or 40 C.F.R. Part 124, and is not subject to the notification requirements
of Section 3010 of RCRA.

If the above conditions are met, then the reclaimed oil can be burned as a non-hazardous fuel. 1f
the oil-bearing hazardous waste is not from petroleum refining, production, or transportation
practices, then the reclaimed oil 1s subject to RCRA regulation,

[f a TDU combusts all or a portion of the vent gas, combustion of the TDU vent gas {rom
RCRA hazardous waste or recyclable materials {40 C.J R, § 261.6(a)(1)] is considered thermal
treatment that is regulated by RCRA. The material being treated (oil-bearing hazardous waste) is
already a hazardous waste. [Heating hazardous wastes to a gaseous state is subject to regulation
under RCRA as treatment of hazardous waste, and thermal treatment afier a material becomes a
hazardous waste is fully regulated under RCRA. 54 Fed. Reg. 50968, 50973 (December 11,
1989). Thus, thermal treatment of the vent gas requires a RCRA permit.

I'Since you did not reference a specific State in which your client may operate a TDU,
this letter cites to the applicable federal regulations. 1f the State has an authorized RCRA
program, the corresponding state regulation would be applicable.
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H the vent gas 13 combusted in the combustion chamber of the TDU, then a peront under
40 C.F.R. Part 264, Subpart O 15 required, because the TIDU would meetl the definttion of
incinerator in 40 C.F.R. § 260.10 {an enclosed device that uses controlled flame combustion). 1
on the other hand, the vent gas is vented 1o and combusted in a thermal oxidizing unit (TOU), the
permitting suthority may be able to permit the eative unit (TDU and TOU) as a miscellaneous
unit pader 40 CF.R. Part 264, Subpart X. A RCRA permil would be requived even if the Tacility
is operating as 1 RCRA exempt recyeling activity under 40 CER. § 2616603 aviTy ihe
permitting authority decides to issue a 40 CF.R. Part 264, Subpart X permit, the permitting
authority 15 required to include in the permit requirements from 40 CLF.R. Part 264, Subparts }
through O, AA, BB, and CC, 40 CER, Part 270, 40 CF.R, Part 63, Subpart EEE, and 40 O R,
Part 146 that are appropriate for the miscellancous unit being permitted as requived m 40 CF R,
§ 264.601. The decisions as to what appropriate requirements would be included 1o the permit
would be left to the permitting suthority. However, EPA would expect that the permmit conditions
would be similay to those set forth in the enclosed Consent Agreement and Final Ovder, In Re
US Heology Texas, Inc.and TI*X Agsociates, LP, EPA Docket Nos, RURA-06-2012-0036 and
RCRA-06-2012-0937, filed October 4, 2012,

I you have any questions, please feel free fo contact Guy Tidmore of my stalt
{214) 6653142 or via e-mail at idmore guyiliepa.gov,

Sitw{;:rcly;;/i;?

NV ek
P

“i}e{}hrx Bleving

Director

# Comphance Assurance and
Enforcement Division

Enclosure

Cor Penny Wilson, ADEQ
Lourdes Iturralde, LDEQ
John Kieling, NMED
Mike Stickney, ODEQ
James Gradney, TCEQ
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UNITED STATES Fllrn
ENVIRONMENTAL PROTECTION AGENCY o

REGION 6 00T -4 gy

DALLAS, TEXAS

IN THE MATTER OF:

DOCKET NOS. RCRA-06-2012-0936
and RCRA-06-2012-0937

US ECOLOGY TEXAS, INC,, and
TD*X ASSOCIATES P

RESPONDENTS

CONSENT AGREEMENT AND FINAL ORDER

The Director of the Compliance Assurance and Enforcement Division of the
United States Environmental Protection Agency (EPA), Region 6 {(Complainant) and
US Ecology Texas, Inc. and TD*X Associates L.P. (Respondents) in the above-referenced
proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement
and Final Order (CAFO).

I. PRELIMINARY STATEMENT

1. This proceeding for the assessment of civil penalties and the issuance of a compliance
order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery
Act {(RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of
1984 (HSWA), and is simultaneously commenced and concluded through the issuance of this
Consent Agreement and Final Order (CAFO) pursuant to 40 C.F.R, §§ 22.13(b), 22.18(b)(2)
and (3), and 22.37.

2. Notice of this action was given to the State of Texas prior to the issuance of this

CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.5.C. § 6928(a)(2).
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3. For the purposes of this proceeding, the Respondents admit the jurisdictional
allegations contained herein; however, the Respondents neither admit nor deny the specific
factval allegations contained in this CAFO.

4. The Respondents explicitly waive any right to contest the allegations and their right to
appeal the proposed Final Order set forth therein, and waive all defenses which have been raised
or could have been raised to the claims set forth in the CAFO.

5. Compliance with all the terms and conditions of this CAFO shall resolve only those
violations which are set forth herein.

6. The Respondents consent to the issuance of the CAFO hereinafier recited and consent

to the issuance of the Compliance Order contained therein.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. PRELIMINARY ALLEGATIONS
7. US Icology Texas, Inc. (USET) is a corporation incorporated under the laws of the
State of Delaware and authorized to do business in the State of Texas.

8. TD*X Associates LP (TD*X) is a limited partnership authorized to do business in the

State of Texas.

9. “Person” is defined in 30 T.A.C. § 3.2(25) [40 C.F.R. §§ 260.10 and 270.2], and
Section 1004(5) of RCRA, 42 U.S.C. § 6903(15) as “an individual, corporation, organization,
government or government subdivision or agency, business trust, partnership, agsociation, or any
other legal entity.”

10. The Respondent USET is a “person” as defined by 30 T,A.C. § 3.2 (25) [40 C.F.R.

§ 260.10], and Section 1004 (15) of RCRA, 42 U.S.C. § 6903(15).
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I1. The Respondent TD*X is a “person” as defined by 30 T.A.C. § 3.2 (25) [40 C.F.R.
§ 260.10], and Section 1004 (15) of RCRA, 42 U.S8.C. § 6903 (15).

12. “Owner” is defined in 30 T.A.C. § 335.1(108) [40 C.F.R. § 260.10] as “the person
who owns a facility or part of a facility.”

13. “Operator” is defined in 30 T.A.C. § 335.1(107) {40 C.F.R. § 260.10] as “the person
responsible for the overall operation of a facility”.

14. “Owner or operator” is defined in 40 C.I.R. § 270.2 as “the owner or operator
of any facility or activity subject to regulation under RCRA.”

15. “Facility” is defined in 30 T.A.C. § 335.1(59) [40 C.F.R. § 260.10] as meaning
“all contiguous land, and structures, other appurtenances, and improvements on the land,
used for storing, processing, or disposing of municipal hazardous waste or industrial solid waste.
A facility may consist of several treatment, storage, or disposal operational units (e.g., one or
more landfills, surface impoundments, or combinations of them).”

16. The Respondent USET owns and operates a hazardous waste treatment, storage, and
disposal (TSD) facility located at 3327 County Road 69, Robstown, TX 78380, EPA LD, No.
TXD069452340, Permit No, HW-50052-001.

[7. The TSD identified in Paragraph 16 is a “facility” as that term is defined in
30 T.A.C. § 335.1(59) [40 C.F.R. § 260.10].

18. The Respondent USET is the “owner” and/or “operator” of the facility identified in
Paragraph 16, as those terms are defined in 30 TAC § 335.1(107) & (108) [40 C.F.R. § 260.10]

and 40 CF.R. § 270.2.

19. An oil reclamation unit is located at the facility identified in Paragraph 16.
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20. The Respondent TD*X owns and operates a thermal desorption unit {TDU), as well
as the feed preparation system that includes a shaker tank (T-30), three mix tanks (T-31, T-32,
and T-33), a centrifuge, and a surge tank (T-34) at the oil reclamation unit.

21. The Respondent TD*X began operating the TDU and related equipment on or about
June 15, 2008.

22. On or about June 8 — 11, 2010, June 14 - 17, 2010, and August 9 — 11, 2010, the
Respondent USET’s TSD facility and the oil reclamation unit were inspected by representatives
of EPA pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927.

B. VIOLATIONS
Count One — Processing Hazardous Waste Without a Permit or Inferim Status
23, Pursuant (o Sections 3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and
30 TAC, § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (freatment),’ storage, or disposal of hazardous waste.

24, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
et seq.”

25. “Recyclable materials” is defined in 30 T.A.C. §335.24(a) [40 C.F.R. § 261.6(a)(1)]

as “hazardous wastes that are recycled”.

' The Texas Administrative Code uses the term “processing” instead of “treatment”. The
term “processing” as used by Texas is essentially equivalent {o the term “treatment” as used in
the federal statute and regulations.
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26. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) {40 C.F.R. § 261.3].

27. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)(1)].

28. Recyclable malerials destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

29. Processing (treatment) is defined in 30 T.A.C. § 335.1(122) {40 C.I.R.
§ 260,10] as follows:

The extraction of materials, transfer, volume reduction, conversion fo energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as o neutralize such waste, or 5o as to recover energy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means.
Unless the executive director defermines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

30. On vartous dates after June 15, 2008, certain recyclable materials were processed in
the tanks identified in Paragraph 20.

31. The recyclable materials identified in Paragraph 30 did not meet the exemption in
30 T.ALC. § 335.24(c)(4)(C) [40 C.I.R. § 261.6(a)(3)(iv)(C) because the hazardous wastes were
not “oil-bearing hazardous wastes from petroleum refining, production, and transportation

practices.”
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32. The Respondent TD*X processed (treated) hazardous waste as that term is
defined in 30 T.A.C. § 335.1(122) {40 C.F.R. § 260.10} in the tanks identified in
Paragraph 20.

33. To date, neither the Respondent USED nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the processing (treatment) of hazardous waste
in the tanks identified in Paragraph 20.

34. Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (&), and 30 T.A.C. § 335.43(a) [40 C.F.R.
§ 270.1(b)] by processing (treating) hazardous waste without a RCRA permit or interim status.

Count Two — Processing Hazardous Waste Without a Permit or Interim Status

35. Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (¢), and
30 T.ALC. § 335.43(a) |40 C.ER. § 270.1(b)], a RCRA permit or interim status is required for the
processing (treaiment), storage, or disposal of hazardous waste.

36. “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
ef seq.”

37. “Recyclable materials™ is defined in 30 T.A.C. §335.24(a) [40 C.I'.R. § 261.6(a)(1)]
as “hazardous wastes that are recycled”.

38. The Respondent USET receives “hazardous waste” from off-site generators, as that

term is defined by 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3].
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39. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)1)].

40. Recyclable materials destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

41. On various dates after June 15, 2008, certain recyclable materials were fed into the
TDU that did not meet the exemption in 30 T.A.C. § 335.24(cX4)(C) [40 C.F.R.
§ 261.6{a)(3)(iv)(C) because the hazardous wastes were not “oil-bearing hazardous wastes from
petroleum refining, production, and transportation practices,”

42. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R,

§ 260.10] as follows:

The extraction of materials, {ransfer, volume reduction, conversion to energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as to neutralize such waste, or so as to recover encrgy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means.
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

43. Thermal processing (thermal treatment) is defined in 30 T.A,C. § 335.1(149)
f40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or compaosition of the solid waste or hazardous waste. Examples of
thermal processing are incineration, molten salt, pyrolysis, calcination, wet air
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oxidation, and microwave discharge. (See also “incinerator” and “open
burning.”).

44. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hazardous waste feed material. A nitrogen carrier gas is used to transfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, filtered,
and then injected into the combustion chamber of the TDU, where it is burned.

45. The separation of the organic constituents from t.he hazardous waste in the TDU’s
indirectly heated rotary dryer constitutes thermal processing (thermal treatment) as that term is
defined in 30 T.A.C. § 335.1(149) [40 C.F.R. § 260.10].

46. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatment) of
hazardous waste in the TDU,

47. Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and 30 T.A.C. § 335.43(a) [40 C.F.R.
§ 270.1(b)] by thermally processing (thermally treating) hazardous waste without a RCRA
permit or interim status.

Count Three - Processing Hazardous Waste Without a Permit or Interim Status

48. Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.8.C. §§ 6925(a) and (e), ar;d
30 T.A.C. § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (treatment), storage, or disposal of hazardous waste.

49, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any

solid waste identified or listed as a hazardous waste by the administrator of the United States
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Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901

et seq.”

50. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3].

51. Hazardous wastes destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

52. On various dates afier June 15, 2008, hazardous wastes were fed into the TDU,

53. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hazardous waste feed material. A nitrogen carrier gas is used to tra{_nsfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, filtered,
and then injected into the combustion chamber of the TDU, where it is burned.

54. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R.

§ 260.10] as follows:

The extraction of materials, transfer, volume reduction, conversion to energy, ot
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste 5o as to neutralize such waste, or so as to recover energy or

" material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means,
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
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accordance with the federal Solid Waste Disposal Act, as amended by the

Resource Conservation and Recovery Act, 42 United States Code, §§6901 et seq.,

as amended.

55. Thermal processing {thermal treatment) is defined in 30 T.A.C. § 335.1(149)

[40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or composition of the solid waste or hazardous waste. Examples of

thermal processing are incineration, molten salt, pyrolysis, calcination, wet air

oxidation, and microwave discharge. (See also “incinerator” and “open burning.”)

56. The burning of gases in the TIDU’s combustion chamber constitutes thermal
processing (thermal treatment) as that term is defined in 30 T.A.C. § 335.1(149)

[40 C.F.R. § 260.10].

57. The combustion chamber of the TDU is an enclosed device that uses
controlled flame combustion.

58. The combustion chamber of the TDU does not meet the criteria for classification as a
boiler, sludge dryer, or carbon regeneration unit, nor is listed as an industrial furnace; nor meets
the definition of infrared incinerator or plasma arc incinerator.”

59. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatiment) of
hazardous waste in the combustion chamber of the TDU.

60. Therefore, th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>